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NUVBER 2000. 3

ASD(ISA)

Department of Defense Directive

SUBJECT International Interchange ofPatent R ghts and
Technical | nf or mat i on

References: (a) DOD Directive 2000.3, "Technical
Property Interchange Agreenents™,
dated April 15, 1954 (cancelled
her ei n)

(b) Section 5060f the Mutual Security
?%8?‘ 1954, as anmended (22 U.S. C

(c) Section 413 (a) of the Miutual Security
Act of 1954, as amended (22 U S. C
1933(a))

(d) Section 414 of the Mitual Security
,16&}4 S)f 1954, as anended (22 U S. C

1. PURPCSE AND CANCELLATI ON.

The purnose of this directive Is to restate Departnent
of Defense policy concerning the .international Inteﬁchange
for defense purposes of patent rignts and technical informa-
tion. Reference (a) Is hereby superseded and cancel |ed.

1. SCOPE

This directive applies to the activities of allpe-
partment Of Defense personnel involved in the International
I nterchange for defense purposes of patent rights and, tech-
nical information. The policy prescribed her&i n applies
to unclassified as wel|l as classified |nfornmation, owned
by the United States Governnent or privately owned, but




does not apply to patents, patent applications, and techni-
cal information in the field of atomc energy.

111, BACKGROUND.

A Pursuant to the provisions of the Mitual Security
Act of 1954, as amended, and of predecessor |egislation
superseded by that Act, theUnited States has entered into
agreements for the Interchange of Patent Rights and Techni -
cal Information for Defense Purposes wth Australia, Bel gi um
France, the Federal Republic of Germany, Geece, Italy, Japan,
The Net herlands, Norway, Turkey, and the United Kingdom
The agreements, which are published in the Treaties and O her
International Act Series, are basically simlar in substance
but are not identical. Under the agreenents -

_ 1. FEach governnent undertakes to facilitate the
| nterchange of privately owned patent rights and of techni-
cal I nformation through the nmedium of commercial relation-
ships, to the extent permtted by the |aws and security re-
qui renents of the contracting governments.

2. \Wen technical information is supplied by one
government to the other for information only, the recipient
governnent undertakes to treat the information as disclosed
in confidence and to use its best endeavors to ensure that
the information is not dealt wth in any manner likely to
pre{udlce the rights of the owner to obtain patent or  simlar
statutory protection.

3. \Wen technical information supplied by one
government to the other discloses an Invention which is the
subject of a patent or patent application held In secrecy
In the country of origin, the recipient government under-
takes to accord simlar treatment to a correspondi ng patent
application filed in that country.

4, \Wen privately owned technical information Is
rel eased by one governnent to the other and the recipient
government uses or discloses the Information, the owner shall,
subject to the extent that the owner may be entitled thereto
under the applicable |aw and subject to arrangements between
the contracting governments regarding the assunption as
between themof liability for conpensation, receive pronpt,

just and effective conpensation for such use and for any
damages resulting fromsuch use or disclosure.
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5. FEach governnent is entitled to use for defense
purposes W thout cost any invention which the other govern-
ment (Including governnent corporations) owns or to which it
has the right To grant, a license to use, except to the extent
that there may be liability to any private owler of an in-
terest in the i nvention.

B. Each of these agreenments establishes a Technical
Property Commttee, consisting of a representative of each
contracting government, whose function It is to consider
and nmake recomendations to the contracting governments on
all matters relating to the subject of the agreement and to
assi st where appropriate in the negotiation of comercial
or other agreenents for the use of patent rights and techni -
cal information in the mlitary assistance program

1. The Patent Advisor assigned to the Defense

Staff of the US. Mssion to the North Atlantic Treaty O -
ani zation and European Regional Organizations (USRO), Paris,
rance, is the United States representative to the Techni cal
Property Conmittees in Europe. The J-4, Hg, United States
Forces Japan, Tokyo, Japan i1s the United States representa-
tive to the United States-Japanese Technical Property Com
mttee. A menber of the Ofice of Assistant CGeneral Counsel,
International Affairs, Ofice of the Secretary of Defense,
is the United States representative to the Hnlted St at es-
Australian Technical Property Conmittee. The appropriate
representatlve shoul d be consulted on all problenms dealln?
w th patent rights, technical information and related matfers
under the agreements.

2. These representatives receive policy quidanc
fromthe Departnment cf Defense. The Assistant Secretary o
Def ense for International Secur|py Affairs 1is responsible
within the Departnment of Defense for transmtting. such
pol i cy guidance thro%?h appropriate channels. | dance
transmtted for the United States representative in Europe
shall be forwarded to the Defense Advisor, USRO, guidance
transmtted for the United States representative in Japan
shall be transmtted to the Commanding General, United States
Forces Japan. Such gui dance is fornul ated, where apEéoprlate,
In the Interagency Technical ProPer%% Commttee for Defense.
The Interagency Technical Property Commttee conprises repre-
sentatives of “the.Departments Of Defense, State, Commerce
and Justice, the Governnent Patents Board, and the Interna-
tional Cooperation Admnistration. A representative of the



Assistant Secretary of Defense for International Security
Affairs is the Chairman of this Commttee. An Industry
Advisory Commttee established by the Departnment of Com
merce furnishes advice upon request to the Interagency
Technical Property Commttee, and assists in the di ssem na-
tion of information with respect to the interchange of
patent rights and technical Information for defense pur-
poses.

| co Department of Defense problens arising in the
United States in connection wth the Interchange of patent
rlghts and privately owned technical information should be
referred to the patent activity of the appropriate Military
Department.

V., _PQLICY.

It is the policy of the Departnent of Defense to en-
courage and facilitate international Interchanges of patent
rights and technical information to further the comon de-
fense of the United States and friendly nations. |n achiev-
ing this purpose, the followng principles shall be observed.

A, (Cassified mlitary information shall be released
only through Government channels and only when consi stent
wth the National Disclosure Policy, or when approved as

an exception to that Policy.

. B Inaccordance wth the Congressional policy Pre-

scribed by reference (c), and pursuant to the bilateral

agreements referred to 1 n paragraph |11 above, comrerci al

rel ationships shall be utilize enever appropriate and

to the maxi num extent feasible in order to encourage the
articipation of private enterprise in the Mitual Security
rogram to relievethe Departnent of Defense of admnis-

trative burdens, and to reduce the costs to the United States

of such interchanges.

c. In accordance with reference (d), the utilization
of commercial charnels for the exportation of unclassified
privately owned technical information relating to articles
designated as arms, ammunition, and inplenents of war in
the United States Munitions List shall be subject to the
regul ations issued by the Secretary of State pursuant to
reference (d) (Title 22 Code of Federal Regulations,
Chapter 1, Subchapter M. (The term “technical data is

used in those regul at \ OnS t 0 describetechnical i nformation
relating to such articles).
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D. Technical Information which mght be privately
owned may be rel eased under/garagraph IVv. E. 1. or IV. E 2.
by Departnent of Defense Agencies to f oreign governnents
if any one of the followng conditions are net:

1.  The owner expressly consents to the proposed
rel ease;

2. The United States, by contract or otherw se,
has acquired or 4s entitled to acquire, the information
under circumstances which permt the proposed rel ease; or

3. The Secretary of the MIlitary Departnment con-
cerned, or his designee, determnes, under the authority of
the Miutual Security Act of 1954, as anended, that -

a. The exigencies of the requirenent for re-
lease t0 further the common defense do not all ow sufficient
time to obtain the consent of the owner:; or

b. The owner refuses consent and the best in-
terests of the United States woul d be served by the rel ease.

E. In accordance with the provisions of the agreenents
referred to in paragraph 111 above, the release to foreign
governments by Departnment of Defense agencies of technical
I nformation which mght be privately owned shall normally
be in accord with the followng two step procedure:

1. Release for information only.

2. Perm ssion for manufacture, or use, for de-
f ense purposes.

F. 1. Al technical information, whether privately
owned or governnent owned, released to a foreign governnent
by Departnent of Defense Agencies shall be marked with the
followng restrictions:

“1. This information is accepted for defense
pur poses only.

_ “2. This Information shall be accorded substan-
tgaIIK the sane degree of security protection as such inforna-
tion has in the United States.

“3* This information shall not be disclosed
to another country w thout the consent of theUnited States.”



| 2. ‘When technical Information which mght be
privately owned is released for information only, the re-
strictive nmarking shall also contain these additional notata-
tions .

_ “4. Thi s information is accepted upon the
understanding that It mght be privately owned.

“5, This information 1s accepted solely for
the purpose of information and shall accordingly be treated
as disclosed in confidence. The recipient Government shall
use its best endeavors to ensure that the information is
not dealt wth in any manner likely to prejudice the rights
of the private owner thereof to obtain patent or other Iike
statutory protection therefor.

“6. The recipient Governnent shall obtain the

consent of the United States if It desires that this informa-
tion be nmade avail able for manufacture, or use, for defense
pur poses.”

G \Wen technical information which m ght be privately
owned is released under the procedures set forth herein, the
owner, if known, shall be furnished:

1. notice of the rel ease;

2. theidentity of the recipient, if not contrary
to security regul ations;

| 3* notice that the recipient has been advised that
the information mght be privately owned; and

_ 4, notice of the restrictions to which the release
|'s subject.

v. CLAIMS FOR COVPENSATI ON.

A Wth respect to interchanges in furtherance of the
purposes of the Mitual Security Act of 1954, as amended,
reference (b) provides the exclusive remedy for conpensation
for infringenent within the United States of a patent issued
bY the United States ind for damage resulting fromthe dis-
f ?sure_by the United States of privately owned technical

nf ormat i on.

B. The Secretaries of the MIitary Departnents are
hereby authorized to exercise the power and authorltﬁ con-

ferred by reference (b) to enter into agreenents wt
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claimants in full settlement and conprom se of any claim

against the United States thereunder, subject to, such rules
and regul ations, if any, as the Secretary of Defense may .
romul gate from time t0 tine. The Secretaries of the MIi-
ary Departments are authorized to make successive redelega-
tions in witing of this power and authority to any officer,
enpl oyee, board or agent of their respective departnents.

c* Funds_appropriated for military assi stance pursuant
to the Mutual Security Act of 1954, as anended, which have
been nade available t0 a Military Departnment may be used to
settle claims under reference (b n addition, in those
cases where the provisions of 10 vu.,s. C. 2386 are applicable,
funds appropriated for a Mlitary Departnment available for
making or procuring supplies may be used to settle such
claims.

Vi. | MPLEMENTATION .

~ Copies of Inplenenting instructions issued by the
MIlitary Departnents shall be furnished to the Assistant
Secretary of Defense, International Security Affairs, wthin
thirty days after the' effective date of this directive.
Any subsequent nodifications of such instructions are al so
to be furnished to the Assistant Secretary of Defense,
International Security Affairs, within thirty days after
| ssuance.

VI1.  EFFECTI VE DATE.
This directive is effective Imediately.

Enclosure - 1 Ci;n k%a&jl\.

Sections 506, 413(a), and 414 S
of the Mitual Secu(rl)ty Act , ecretary Of Defense
1954, as anended.
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PERTI NENT PROVI SI ONS OF THE MUTUAL SECURI TY ACT
OF 1954, AS AMENDED

SEC. 506. PATENTS AND TECHNI CAL | NFORMATI ON-

(a) As used in this section -

(1) the termm “InNvention” means an invention or discovery
covered by a patent issued by the United States; and

(2) the term “information” neans inf ormat ion ori gi nated
by or peculiarly within the know edge of the owner thereof
and those in privity Wwth him which Is not available to the

Public and is subject to protection as property under recognized
egal principles.

(b) Wenever, in Connection with the furnishing of any assist-
ance I n furtherance of the purposes of this Act -

(1) use within the United States, wthout authorization
by the owner, shall be made of an invention; or

- (2) damage to the owner shall result from the disclosure
of information by reason of acts of the United States or its
officers or enployees,

the exclusive remedy of the owner of such invention or infornation
shal|l be by suit against the United States In the Court of claims
or.In the District Court of the United States for the district in
whi ch such owner is a resident for reasonable and entire. conpensa-
tion for unauthorized use or disclosure. In any such suit the
United States may avail itself of any and all defenses, general or
special, that m'ght be pleaded by any defendant In a |i1ke action.

(c) Before such suit against the United States has been In-

stituted, the head of the appropriate United States Governnment agency,
whi ch has furnished any assistance In furtherance of the purposes

of this Act, is authorized and enpowered to enter into an agreenent
wth the claimant, in full settlenment and conprom se of any claim
agai nst the United States hereunder.

. (CQ The provisions of the |ast sentence of section 1498 of
title 28 of the united States Code shall apply to inventions and
Information covered by this section.
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(e) Except as otherw se provided by [aw, no recovery shall
be had for any infringement of a patent” conmtted nore than six
years prior to the filing of the conplaint or counterclaimfor in.
fringment | n the actjon, except, that the period between the date
of receipt by the Governnent of a witten claimunder subsection (¢
above for conpensation for infringement of a patent and the date
of mailing by the Government of a notice to the claimant that his
claim has Deen denied shall not becounted as part of the sixyears,
unl ess suit I's brought before the |ast-nentioned date.

SEC. 413. ENCOURAGEMENT OF FREE ENTERPRI SE AND PRI VATE PARTI CI PATI ON.

_ (a) The Congress recognizes the vital role of free enterprise
In achieving rising | evels Of production and standards of 1living

essential to the economc progress and defensive strength of the
free world. Accordingly, 1t is declared to be the policy of the
United States to encourage the efforts of other free nations to
Increase the flow of international trade, to foster private init-
lative and conpetition, to discourage nonopolistic practices, to

| nprove the technical efficiency of their industry, agriculture

and comerce, and to strengthen free |abor unions; and to encourage
the contribution of United States enterprise toward economc
strength of other free nations, through private trade and investment
abroad, private participation in- the prograns carried out under this
Act (including the use of private trade channels to the maximum
extent practicable in carrying out such prograns), and exchange of
|de?s and technical information on the matters covered by this
section.

SEC. 414. MU TIONS CONTROL.

(a) The President 1s authorized to control, in furtherance
of worl'd peace and the security and foreign policy of the United
States, the export and .inport ‘of ams, ammunition, and |nplenents
of war, including technical data relating theretg, other than
by a United States Governnment agency. The President |s authorized
to designate those articles which shall be considered as arns,
ammuni tion, and | nplenments of war, including technical data re-
lating thereto, for the purposes of this secCtion.

2



2000.3 (Encl 1)
Mar 11, 59

(b) As prescribed in regulations issued under this section,
every. per son who engages in the business of manufacturing, export-
Ing, or inporting ang arms, amunition, orlqp|eﬂEntS of war,

i nCluding technical data. relating thereto, designated by the
President under subsection (a) shall register with the United
States Governnent agency charged with the admnistration of this
section and in addifion, shall pay a registration fee which shall
be prescribed by such regulations. Such regulations shall pro-
hibit the return to the United States for sale In the United
States (other than for the Armed Forces of the United States and
its allles ) of any mlitary firearns or amunition of United States
manufacture furnished to foreign governments by the United States
under this Act or any other foreign assistance program of the
United States, whether or not advanced inval ue or inproved in
condition In a foreign country. This prohibition shall not extend
to simlar firearns that have been so substantially transforned

as to become, in effect, articles of foreign manufacture.

~(c) Any person who wllfully violates any provision of this
section or any rule or regulation issued under this section, or
who willfully, i1n a registration or license application, makes
_an?/ untrue st'atenent of ‘a material fact or omts to state a nmater-
lal fact required to be stated therein or necessary to nmake the
statenments therein not msleading, shall upon conviction be fined
not nore than $25,000 or inprisoned not nore than two years, or

bot h.



